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Submission of the Society of Local Government Managers
regarding the
Water Services Bill 

What is SOLGM?

The New Zealand Society of Local Government Managers (SOLGM) thanks the Health Committee (the Committee) for the opportunity to submit on the Water Services Bill (the Bill).    
 
SOLGM is a professional society of 882 local government Chief Executives, senior managers, and council staff.[footnoteRef:1] We are an apolitical organisation that can provide a wealth of knowledge of the local government sector and of the technical, practical, and managerial implications of legislation and policy.     [1:  	As at 20 January 2021. ] 


Our vision is:
Professional local government management, leading staff and enabling communities to shape their future.

Our primary role is to help local authorities perform their roles and responsibilities as effectively and efficiently as possible. We have an interest in all aspects of the management of local authorities from the provision of advice to elected members, to the planning and delivery of services, to the less glamorous, but equally important, supporting activities such as election management and the collection of rates. 

SOLGM supports the intent of this Bill

The Inquiry into the Havelock North Contamination incident found that there was inadequate system oversight at policy and regulatory levels with multiple agencies having roles and responsibilities with no overall leadership.  

We concurred with this finding and therefore supported the decision to establish independent regulator with the range of functions that Cabinet have allocated to Taumata Arowai.  That included general support for Taumata Arowai – the Water Services Regulator Act (Taumata Arowai Act. It extends to our also supporting this Water Services Bill.  The Bill does not set the regulatory standards in and of itself, nor does it enforce compliance with the standards.  It enhances the ser of tools available for Taumata Arowai to do so.  

The sector generally acknowledges the importance of stronger regulatory oversight but remains concerned about the cost of complying with these requirements and their affordability. 

We also note that Taumata Arowai will need to draw significantly on the skills and capability in the three waters sector to meet the full range of functions that have been placed on it. 

While not an issue for legislation per se, we would be remiss if we did not draw Parliament’s attention to the very considerable skill and capacity needs that are a flow-on effect of this legislation.  For example, section 68 holds that no person can test, or operate water and wastewater networks without the prescribed skills and experience or without being supervised by someone with the requisite skills.  Our conversations with water engineers have revealed concerns that there may not be a large enough pool or expertise and the age profile of this occupational grouping suggests a looming retention issue. 

It is in the interests of central and local government to develop a skills strategy for the water services sector as a priority.  Skill gaps will also be an important factor for Taumata Arowai to consider as it develops the compliance, monitoring and enforcement (CME) strategy.

The Bill resolves several of our unresolved concerns from earlier legislation 

The Water Services Bill resolves one of the two major concerns we had about the Taumata Arowai Act and its lack of statutory independence from Ministers when exercising its compliance, monitoring and enforcement powers.  Amendments contained in the Schedule establish that the Chief Executive has independence to monitor and enforce compliance, granting exemptions, and appointing or requiring the appointment of an alternative operator.  

The Bill also clarifies the regime for setting levies to fund Taumata Arowai.  We are not clear what happens to revenues raised through any compliance, monitoring and enforcement action (fines etc).   Ideally these would be retained by Taumata Arowai and used to develop the organisation and the sector’s capability


We remain concerned that the governance of Taumata Arowai lacks knowledge of the three waters industry.

The Bill has not addressed our concerns about the governance of Taumata Arowai.  The Cabinet paper seeking policy decisions on the establishment of Taumata Arowai noted that:
“In terms of the qualifications of board members, I consider it beneficial that they understand the regulator's work - both in relation to water regulation, and in governing a regulatory body more generally. It is also important that the board, and the organisation more broadly, includes people who understand Te Ao Maori.”[footnoteRef:2] [2:  	Minister of Local Government (2019), Three Waters Reform: Institutional Arrangements for a Drinking Water Regulator, page 10 (at para 55). ] 


We consider the above paragraph is a succinct statement of the overall skill sets necessary to effectively govern a water services regulatory body.  The minute of the Cabinet discussion on this proposal record that Cabinet agreed
“that members of the governance board would collectively have knowledge and experience that includes: the work of the regulator, including public health knowledge, and the broader environment in which the regulator operates”[footnoteRef:3]  (emphasis supplied).  [3:  	Minister of Local Government (2019), page 3 (at para 11,1). ] 


That, very wise, decision has not been carried through in the legislation. Nowhere is the Board required to have any knowledge or understanding of the operation of a drinking water supply or wastewater operation. Taumata Arowai needs an understanding at governance level of the impacts of the regulations it is proposing – practicability, capability, and cost implications not least.  

A Board missing these skill sets will struggle for credibility with the industry and the wider public. Bringing on the skill sets as a matter of course could be done by either requiring expertise in the provision and management of drinking water services, or by requiring appointment of at least one representative from the regulated community.  

The Water Services Bill provides an opportunity to amend the primary legislation to make knowledge or understanding of three waters services a mandatory skill set for the board. If not, then the appointment of at least one candidate with this knowledge is a ‘must’ when board appointments are made.  A positive recommendation from the Select Committee would be welcomed. 

This is not a matter of ‘representation’ as much as a matter of credibility. 





Recommendation: Taumata Arowai governance 

1. That section 12(2) of the Taumata Arowai – the Water Services Regulator Act be amended to include knowledge of the operation of three water services as one of the mandatory skill sets for the Board. 



The customer complaints framework provisions are well-intentioned but unclearly drafted.

Clauses 38 and 39 establish a customer complaint framework and provides Taumata Arowai with regulatory and review powers. They are matched with a requirement that drinking water providers have a framework that complies with any requirements set down in regulations.  (The regulation-making power itself is set down in clause 190)

These include:
· requirements on suppliers to provide information, establish a customer complaints process, resolve complaints in accordance with that process, and in an efficient and effective manner.  Each of these is subject to regulations under section 190
· a provision that provides customers who are not satisfied with the outcome of a complaint to seek Taumata Arowai’s review of the compliant.  Taumata Arowai may decline a review on a set of specified grounds. 

SOLGM agrees that accountability to the end users (and funders) of three waters services is one of the critical success factors for these reforms.  We consider that 2014 report from the Office of the Auditor General, Watercare Services Limited: Review of Service Performance provides some good practice bottom lines. These are that organisations should:
· make it easy to complain
· recruit and train necessary staff
· keep customers informed
· keep clear records
· deal with complaints quickly and fairly
· aim to resolve complaints satisfactorily and 
· monitor the complaints-handling process.[footnoteRef:4] [4:  	Office of the Auditor-General (2014), Watercare Services Limited: Review of Service Performance, page 29.] 


It is very unclear from the Bill and the Cabinet documentation what the purpose of review of complaints by Taumata Arowai would be.  This lack of clarity makes it appear that the provision was added in the later stages of the Bill’s development as the drafting appears rushed, In particular:
· what a review is intended to achieve – it is unclear what the reference to “the supplier’s handling of the complaint” is intended to encompass.  For example, does this include the decision that the supplier reached on the original complaint, or is it intended to consider the steps the supplier took to respond to the complaint
· a review of a complaint should follow the principles of natural justice – at minimum there should be some requirement to provide the supplier with an opportunity to respond to the complaint, and to any findings.  There should also be some ability to tailor the nature of the review to the circumstances in which the review arose, and the seriousness of the issues raised in the complaint
· the intended scope of the review process - read one way, this provision could be used by those aggrieved by a single policy or service decision, regardless of whether the decision or action jeopardises compliance with the standards. For example, those who oppose fluoridation and/or disinfection methods such as chlorination might complain in the expectation that Taumata Arowai overturn the decision
· what steps does Parliament intend Taumata Arowai take when it has completed an investigation of a complaint.  One would expect that where an investigation highlights an issue that goes to compliance with the legislation and regulations Taumata Arowai would direct the supplier to take steps to comply.  But we would also expect no or very few complaints of this nature – let alone that many will get to the end of the process. If Parliament intends that Taumata Arowai have the power to make recommendations to the supplier about the resolution of the complaint or improving the handling of complaints, then Parliament should consider explicitly allowing for this.  
· Taumata Arowai should be given further discretion to reject requests for review where the complaint relates to a decision that gave effect to a direction from Taumata Arowai, or where the supplier believed on reasonable grounds that the action was necessary to give effect to a direction of Taumata Arowai or to regulations made under the Act. 






Recommendations: Customer complaints framework 

2. That clause 39(2) be amended by adding an explicit power for Taumata Arowai to make recommendations in regards the complaint, or the handling of future complaints

3. That clause 39(3) be amended to include the ability to decline to act on complaints regarding decisions made to give effect to a direction from Taumata Arowai, or to comply with regulations made under the Act



The powers to declare a drinking water emergency, while supported, need 
further consideration  

Subpart nine of Part Two provides the Chief Executive of Taumata Arowai with powers to declare a drinking water emergency.  SOLGM supports the intent of these provisions i.e. that there are powers to intervene in a situation where a serious risk to public health exists – and where access to the powers provided under clause 61 is necessary to avoid or remedy the risks. 

We have several concerns about the provisions, including how they are activated and how they link to the emergency provisions of other legislation. 

The Bill requires Taumata Arowai to consult with the Minister (under current arrangements that appears to be the Minister of Health).  Given the wide ambit of powers a declaration triggers this seems appropriate.  

However, the Minister is only one of several parties that should be consulted in the process.  For example, there is no obligation to consult with the operator of the drinking water supply (for example, as to what steps they might be taking to deal with the risk) or with the local Medical Officer of Health (whose advice might be useful in assessing the degree of seriousness of the risk).  The Chief Executive of any affected local authority should also be consulted – though we accept that this is more of a case by case matter.  

There will be instances where it may not be appropriate to consult these officials.  For example, its more than likely that the Medical Officer of Health or the Chief Executive would be the source for any information that Taumata Arowai has on the problem and its degree of risk.  There may also be circumstances where the urgent nature of any risk and/or the remedial action might mean consultation is not practicable or where these parties may have already provided information and/or views on the risk. 

We are also unclear of the links between drinking water emergencies and other forms of emergency (such as Civil Defence emergencies). Where a drinking water emergency has arisen out of a Civil Defence emergency there may be some potential for duplication or overlap of roles.  The Committee may wish to take further advice on this matter. 


Recommendations: Drinking water emergencies 

4. That clause 58(3) be amended to add a duty to consult the Medical Officer of Health in the affected and the principal administrative officer of the drinking water supplier before declaring a drinking water emergency. 

5. That any additional clause 58(3) obligations to consult before declaring a drinking water emergency be subject to the Chief Executive having considered the nature of the risk, the urgency of the corrective actions proposed (where known) and the source of any information held on the risk. 

6. That the Select Committee seek further advice on the relationships between drinking water emergencies under this Bill where they are the result of a civil defence emergency (declared under Civil Defence and Emergency Management Act 2002). 


There is no apparent requirement on Taumata Arowai to engage when developing or reviewing its compliance, monitoring and enforcement strategy,

SOLGM supports the concept of a compliance monitoring and enforcement (CME) strategy. Like all regulators, Taumata Arowai will have finite resources, even with the expectation that there will be a focus on CME as part of the overall strengthening of the regulation of drinking water.  

A CME strategy will encourage Taumata Arowai to approach CME in a way that does not lose sight of the end objectives in a rush to target anything and everything in the short-term.  Among other things that will avoid perceptions that there is an undue focus on ‘revenue generation’.  Guidance in other regulatory areas (such as the RMA) also ensures decisions are made efficiently, in accordance with agreed principles and in a consistent way.[footnoteRef:5] [5:  	Ministry for the Environment (2018), Best Practice Guidelines for Compliance, Monitoring and Enforcement under the Resource Management Act 1991, page 17.  ] 


Again, our concern is that there is no direct obligation on Taumata Arowai to engage in preparing the CME strategy.  The decisions Taumata Arowai will take in developing the strategy are important both for the suppliers and consumers and for the achievement of the purpose of the legislation.  A CME strategy prepared in an engagement vacuum will have limited credibility with operators and with the public.  


Recommendation: Compliance, Monitoring and Enforcement Strategy

7. That requirements to engage on the compliance, monitoring and enforcement strategy be added to clause 134 of the Bill. 


Similarly, there are no obligations on the Minister to engage when exercising the regulation-making powers

Section 190 is a regulation-making power that includes specific powers to regulate:
· the information that suppliers must provide the users
· the requirements for complaints including processes, timeframes and records that must be kept on the complaints
· the requirements for annual reporting
· various mechanical requirements such as identity cards, setting fees and charges, and (very importantly) infringement fees.

We have no concerns about the regulatory powers in and of themselves.  Some, such as the infringement offence regime, are essential to the Bill achieving its purpose.  Our concern lies with the processes through which these regulations are made and the fact that there is no requirement on any of those involved in making the regulations to engage with suppliers (or anyone else). 

Some of these powers have significant implications for the accountability of drinking water suppliers to their users.  The regulations will almost certainly require disclosure against the drinking water standards and aesthetic standards.  But it seems probable that the regulations will go further and require other metrics of non-financial performance such as customer response times. 

Some could have significant cost implications,  For example, any regulation that sets response times for complaints is likely to require some investment in the systems necessary to objectively measure times and be able to produce information in a usable format.  A time-based measure will also be a determinant of the level of staff assigned to managing complaints.  Record-keeping obligations come with their own systems and time requirements.  These could be particularly significant for small suppliers and small schemes.  

Our point is that there should be some requirement on the Minister to engage with suppliers as these regulations are made. Good regulatory design considers the cost and practicability of these requirements and ensures that they are proportionate and practicable. 

If the Committee agrees with this point of view, then there is plenty of legislative precedent for this approach.  For example, the regulation-making power in section 259 of the Local Government Act requires engagement with Local Government New Zealand.[footnoteRef:6]  For the purposes of this Bill we’d probably suggest a group such as Water New Zealand be added as having specialist knowledge of water services (applying the same principles as we did in our earlier discussion about the board of Taumata Arowai).  By the way, this power further emphasises the need for the board to have specialist knowledge of water services ‘around the table’.    [6:  	The reference is to the New Zealand Local Government Association Inc – this is LGNZ’s legal name (Local Government New Zealand is a trading name).] 


The clause 52 requirements to engage apply only to Taumata Arowai and only in respect of those matters listed in clause 52(1) i.e. drinking water standards, aesthetic values, compliance rules and acceptable solutions or verification methods.  They do not apply to the Minister and their powers to advise the Governor-General or (apparently) to other powers whether exercised by Taumata Arowai. 
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Recommendation: Regulation-Making Powers

8. That requirements to engage with Local Government New Zealand and operators of three waters services be added to clause 190 of the Bill. 






Technical Amendments 

Clause 5 Interpretation – Definition of “Company”

The term company has important implications for determining who is an officer, for the purposes o the legislation.  Without prejudging the outcomes of discussions that the sector and the Government are having; we suspect that there is a strong possibility that any new three waters entities may well be established as companies. 

Yet we were unable to find a definition of company in the Bill, which is unusual in our observation for local government legislation. For example, in  section 6 of the Local Government Act 2002 (relating to council controlled organisations) its stated that “In this section, terms not defined in this Act, but defined in the Companies Act 1993, have the same meaning as in that Act.”


Recommendation: Interpretation  

That the term company be defined in the Bill as “Company means a company as defined in section 2 of the Companies Act 1993. “


Clause 5 Interpretation – Point of Discharge

The Bill contains a clear definition of the term point of supply for drinking water. The thought occurs to us that the term point of discharge may have some relevance in the provision of wastewater disposal and possibly stormwater disposal.  Te plain English definition being that the point of discharge is where wastewater or stormwater leaves a particular property.  This may be important as the point of discharge marks the legal demarcation between the property owner and the water entity (however constituted) unless there is a contract setting out an alternative. point 


Recommendation: Interpretation

That a definition of the term “point of discharge“ for wastewater and stormwater serviced be added to the Bill.   




Clause 12 – Definition of Owner

The Bill provides a definition of “owner” that is very much linked to the effective control of the asset and refers to a series of tests. We seek clarification of one potential point of confusion. One of the tests relates to funding matters and includes the making of funding or the collection of any fees and charges in relation to the infrastructure (emphasis supplied).  

We direct the Committee’s attention to the Cabinet paper Investing in Water Infrastructure to Accelerate Reform and Support Economic Recovery Post-Covid 19.  As the quote below demonstrates – funding for any new three waters entities is still a work in progress.  The Minister of Local Government observes
“One of the points we will need to consider is charging arrangements for water services. I am aware that councils currently use a variety of approaches, including fixed rates, volumetric charges, and general rates. It will be important to ensure consumers experience minimal disruption during the transition to, and implementation of, new multi-regional water entities. I anticipate consumers would continue to be charged on a similar basis to their existing arrangements, at least in the initial years of the entities’ operations. Volumetric charging is something that could be considered in future, but only when it makes sense to do so. I note that Scottish Water still raises its charges via local council rates notices.”[footnoteRef:7] [7:  	Minister of Local Government (2020), Investing in Water Infrastructure to Accelerate Reform and Support Economic Recovery Post-Covid 19, page 15. ] 


In the short-medium term its entirely possible that a local authority could act as a collection agent for charges set by the three waters entity.  This approach has also recently been applied in the Urban Development Bill (in respect of charges set by Kainga Ora) and in the Infrastructure Funding and Financing Bill (in respect of the charge set by any special purpose vehicles).  As the Bill stands that means the consideration in the present clause 12(2)(c) points both to any three waters entity (as the agency setting the funding) and the local authority.  That seems neither logical nor consistent with one of the stated intents of reform – that any entities have balance sheet separation from local authorities. 


Recommendation:  Definition of Owner 

That clause 12(2) be amended by deleting all the words after the word “infrastructure”.





Clause 15 – Duties not transferable 

Clause 15 is an important clause as it establishes that those with duties under the Act cannot transfer them, and therefore bear the legal consequences for their observance of their duties (or their failure to fulfil their duties.  We agree with the intent of this section but note that it is normal practice for one or more of the functions to be delegated.  

As worded clause 15 may create confusion as to who must, or may do, what.  We think it unlikely that Parliament intends that the principal administrative officer of water services providers would be laying the pipes themselves.  There are provisions in the Local Government Act 2002 that allow local authorities to contract out water services, but they retain legal responsibility for the services.[footnoteRef:8]  We consider the addition of a second subclause to clause 15 allowing delegation of the performance of duties under the Bill, but not the legal responsibility would clarify this.  [8:  Section 136(1) of the Local Government Act 2002.] 



Recommendation:  Delegation of duties 

That clause 15 be amended by adding a second subclause that would read “Subject to section 68 of this Act, a person who has a duty imposed on them by this Act or another act, may delegate the performance of the duty to any person, while remaining legally responsible for the performance of that duty”. 
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