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What is Taituarā?
Taituarā — Local Government Professionals Aotearoa thanks the Ministry of Business,
Innovation and Employment (MBIE) for the opportunity to submit on the Issues Discussion
Document – Review of the Building Consent System.
Taituarā is an incorporated society of approximately 1000 members1 drawn from local
government Chief Executives, senior managers, and council staff with significant policy or
operational responsibilities. We are an apolitical organisation. Our contribution lies in our
wealth of knowledge of the local government sector and of the technical, practical, and
managerial implications of legislation.
Our vision is:
Professional local government management, leading staff and enabling
communities to shape their future.
Our primary role is to help local authorities perform their roles and responsibilities as
effectively and efficiently as possible. We have an interest in all aspects of the management
of local authorities from the provision of advice to elected members, to the planning and
delivery of services. As part of the sector’s purpose to promote community well-being and
given the specific delegation of building responsibilities to councils, ensuring the delivery of
healthy, durable and safe buildings for communities is a high priority for the sector.
Our Regulations and Bylaws Reference Group (RBRG) provides a practitioner’s perspective on
building and consenting. We would like to thank the RBRG and members for their input into
this submission and encourage MBIE to work with Taituarā and the RBRG to ensure the
building consent system achieves its objectives.
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General themes:

System Approach:

1. Taituarā welcomes MBIE’s focus on the whole of the building consent system and
supports the breadth of the review, in particular the focus on the roles and
responsibilities of all participants in the system. The performance of each participant
affects the efficiency and effectiveness of the system, and an important outcome of the
review must be real understanding, ownership, accountability, and consequences for
performance for each participant.
2. The wider building control system and the environment within which it operates must
work with and reinforce the consenting system to deliver healthy, durable and safe
buildings efficiently and consistently. While we understand that MBIE has chosen to focus
on the consent system in this consultation, all aspects of the wider system impact on the
operation of the consenting system, including:
•
•
•
•
•

the Building Act and Building Code
product information and standards
the competency of Licensed Building Practitioners, the building and construction
professions, and Building Consent Authority (BCA) staff
guarantees, warranties and insurance
accountability and liability etc.

3. The wider system also includes the Territorial Authority functions under the Building Act 2
and other council functions including those administered under the Resource
Management Act, Civil Defence and Emergency Management Act and infrastructure
provision and services to support developments. To ensure healthy, safe and durable
buildings it is not just about building consent processing; the whole project needs to be
suitable for the specific site and conditions and its interaction with its environment 3.
4. In the current environment more and more marginal land is coming under pressure for
development. This tends to add to the complexity of the build as well as highlight the
lack of connection between the requirements of the Building Act, Resource Management
Act (and current council plans) and the Local Government Acts (2002 and 1974, including
land engineering) as well as council bylaws. Examples of this can be found in Kainga Ora
land development and development on the hillsides in Christchurch. Complex issues that
arise in these situations need to be resolved and this takes time.
This ranges from building safety evaluations following an earthquake or other emergency, responsibilities for
earthquake prone and dangerous and insanitary buildings and investigating complaints (and taking necessary
action) through to issuing project information memoranda, certificates for public use, administering building
warrants of fitness, inspections and enforcement for residential swimming pools, and the provision of
information to the public and others).
3
Noting a Code of Compliance Certificate can’t be withheld for the things that occur beyond the site boundary.
2
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5. What we don’t want to see from the review is buildings designed and built more
“efficiently” without adequate consideration of the wider context in which they operate including ground conditions, natural hazard risk, the interaction between onsite and offsite wastewater, stormwater and drainage – and the need for adequate contributions to
the costs of the infrastructure that supports them.
6. In our experience, a lack of consideration for this wider environment creates issues
further down the track for building owners, occupants, communities, councils,
infrastructure service providers and others. Examples that we are aware of include
insufficient capacity for wastewater, necessitating tanker removal of wastewater from
sites, inadequate stormwater systems that lead to flooding, erosion, collapsed roadways
and property damage, and insufficient consideration of the liquefaction hazard at the site
level.
7. A holistic perspective of the system will be important to avoid unintended consequences.
For example, there is the potential in reviewing the building consent system, to
compromise the ability of councils to perform their Territorial Authority functions under
the Building Act or their performance of other regulatory functions. There are also
potential costs to ratepayers where councils need to undertake unfunded compliance
and enforcement work. Ensuring there is capacity and capability (including critical mass)
and appropriate funding streams for councils to properly perform their regulatory
functions needs to be actively considered as the review progresses.
8. We are pleased to see MBIE acknowledge that there will also need to be integration with
other reform and review programmes including: three waters, resource management
reform, climate change adaption, the future for local government, to which we’d add civil
defence and emergency management. While achieving integration in a time of so much
change and uncertainty is a tall order - from our perspective integration is necessary to
improve community wellbeing.
Recommendations:
1) Taituarā welcomes and supports MBIE taking a systems approach to the delivery of
healthy, durable and safe buildings for people and communities. In particular, we
support looking at the roles, responsibilities and accountabilities of all system
participants.
2) We encourage MBIE to consider how the future consenting system will integrate with
other aspects of the building system (including skills, training, product information, the
Building Code, acceptable and alternative solutions and Building Act functions),
infrastructure services, resource management, civil defence and other council functions.
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Efficiency and risk:
9. Taituarā supports having an efficient system that results in high-quality buildings. We
encourage MBIE to work with Taituarā and local government officers to identify the key
risks in the system and jointly solve them.
10. As the review proceeds, we shouldn’t lose sight of the fact that New Zealand has one of
the fastest building consenting processes in the world and is ranked 7th in the World
Bank rankings of ease to get a building permit in 2020. 4 Nor should we lose sight of the
overall evaluation of the system – it is working well. Tension inevitably exists between
trying to achieve speed, cost and quality, particularly in a buoyant construction market
with workforce capacity (and capability) issues.
11. An area of inefficiency we have identified is the one size fits all approach. For example,
the Building Act does not enable design and build approaches to construction. It forces
these projects into a system where approvals are required before the detailed designs
are done. This in turn leads to variations and amendments, which clog up the system. In
addition, standardised timeframes for consents do not reflect the complexity and risk
associated with the projects – with hospitals, stadia, homes and fireplaces having the
same general 20-day timeframe for processing. The system should recognise the
difference between commercial and residential work (and categories within these), the
risks associated with each and provide clear pathways and timeframes appropriate to the
construction approach and risk. The review should also consider the merits in enabling
the parties to agree to extend timeframes. 5
12. There are also areas such as passive fire protection, that are not being effectively
designed, specified or delivered, which pose a serious risk to life and property, and cry
out for strengthened occupational regulation and licensing.
13. If a risk-based system is introduced, it will require (as a minimum):
•

good information based on factors including building type, whether the work is to a
standardised design and the level of risk to public health and safety (should
something go wrong) 6

•

consistent, quality training and rigorous competency assessments

We note in Los Angeles County the first building plan check can take anywhere from 6-8 weeks, South
Australia requires planning consents first and has a two track process (20 and 60 days plus and extra 10 days
for work referred to the State Commission Assessment Panel), in Western Australia applications can be
certified (a shorter 10 day timeframe) or uncertified (longer 25 day timeframe)
5
Noting this is available for other aspects of the system such as MBIE determinations
6
this is however complicated by the fact that individual elements may be standardised but the quality
assurance assessment of compliance includes overall building performance / compliance with the Code.
4
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•

any self-certification and third-party verification to be backed up by commensurate
accountability (and liability) arrangements, including insurance, that are effective
should something go wrong.

Incomplete/inadequate applications
14. Improving the front end of the system is a priority for Taituarā. Building Consent
Authorities (BCAs) current have 70% of applications suspended waiting for further
information. The review must address the issue of incomplete or substandard
applications as part of the solution because quality design and better specified
applications are the key to faster processing and better-quality building.
15. While MBIE and International Accreditation New Zealand (IANZ) recommend that BCAs
do not accept applications that do not have sufficient information to allow processing to
begin, the option of rejecting incomplete (or poor quality) applications – even when
there are good grounds to do so - is politically unpalatable for councils, especially when
there is substantial pressure (locally and centrally) to enable development such as
housing. This approach also goes against traditionally held views of good customer
service.
16. That said, there the system should not enable poor performers to remain in the market
as there is likely to be a high correlation with risk.
17. We are aware that costs imposed for reviewing these poor applications is often passed to
clients and sending out numerous, often repetitive, requests for information (RFIs) to
applicants (many of whom have little understanding of the requirements of the
consenting process) clogs up the system, imposes unnecessary costs and undermines the
credibility and reputation of the system and its participants. This is highly undesirable
when the system and its people are under significant pressure to work at pace with high
volumes of consents and inspections in progress.
18. MBIE should analyse the consenting category and RFI data to under where the current
workload is falling, common issues and opportunities for improvement.
19. We wish to work with MBIE to clearly define what constitutes a complete application to
avoid inefficiency and achieve better outcomes for all. The results of the Construction
Sector Accord’s project on quality building consent applications (consent application
phase) should be of assistance in this, as will be the body of work being undertaken
currently to produce “Model Docs-Transforming Consenting Behaviour” which is an
industry initiative/collaboration that will also advance the education sector.
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Risk based consent processing
20. Taituarā agrees that risk-based processing is efficient. Alongside it there must be greater
legal accountability (and liability) within the legislation.
21. To facilitate risk-based processing standardised forms and process should also be used,
including standardised processes to vet designs (and potentially designers).
22. Some of our members such as Auckland Council (through their Qualified Partner
Programme) and Selwyn District Council have already implemented risk based qualified
partner “recognition” to provide industry professionals to fast-track qualifying consents
where those professionals can demonstrate their competency and risk can be managed.
Members have observed that the uptake of these schemes is not as high as one would
expect. The extension and uptake of these schemes should be encouraged.
23. We also note that many councils are already taking risk-based approach to consenting
with streamlined processes for ‘low-risk’ work. Many applications are processed quickly
based on the quality of the application, team knowledge and the consenting officer’s
understanding of the local environment, including the activity, site, inherent and residual
risk, and competency (skills and experience) of those involved. It would be a perverse
outcome if in the future these applications (and other elements of the process) took
longer to administer because local knowledge was not available to assess risk.
24. A number of initiatives aimed at speeding up the system and managing risk have been
recently introduced e.g. exemptions to provide for a greater range of work that can be
carried out without consent and the introduction of the Building (Building Products and
Methods, Modular Components and Other Matters) Amendment Act 2021)7. We note
that the latter hasn’t been in place long enough to truly assess its effect; however, our
members observe that it has been resource intensive.
25. We continue to support initiatives that increase the ability of a building officer to
identify/confirm suitability of products (and third-party accreditation of critical building
products) and BCAs in New Zealand have a long history of requesting a National Product
Register which, if existed, would speed up the consenting process. This position has
recently been endorsed by the Commerce Commission too and would certainly help
address the issue that “94% of building sector participants do not have the product data
in a format that meets their purposes” 8.

came into force on 8 June 2021 and introduced a voluntary certification scheme for offsite manufacturers of
modular components
8
https://www.infrastructurenews.co.nz/call-national-building-products-catalogue/
7
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26. Looking to the future, code checking software has the potential 9 to enhance the quality
of applications, save processing time and improve decision making. It will be critical to
promote and support the uptake of tools by industry 10, ensure the cost (including
ongoing maintenance and updates) is not prohibitive, and issues of accuracy, verifiability,
accountability (and ultimately liability) are addressed.
Inspections
27. The inspection process is the largest risk in the whole building consent system for
councils (particularly from a claims perspective), despite the primary responsibility for
completing the work in accordance with the requirements of the consent, plans and
specifications siting with the constructor.
28. The MBIE Evaluation of the Building Consent System highlights common issues with the
inspection process 11 from inspector availability to administrative failures (such as where
the builder, licenced building practitioner (LBP) or plans not onsite, or the work is
incomplete) through to poor quality work that does not meet the Building Code.
29. To increase the efficiency of the process councils are using remote inspection technology
to satisfy themselves that they have the required evidence to inform their decision that
the construction is in accordance with the consent, plans and specifications.
30. There are range of options and processes in use including real time video technology
(such as the Zyte inspection tool used in Auckland and Christchurch) that enables a
remote inspector to guide the process though to the use of photos and video that are
sent to the BCA for review. The presence of the inspector via real time video allows
inspectors to orientate themselves and guide the builder to specific areas to gather the
required evidence to inform decision making. Plans are viewed alongside the video
recording.
31. This method of remote inspection alongside any critical on-site inspections may in the
future provide the necessary levels of assurance that the work has been performed
correctly and enable an inspector (or a certifier) to conclude on reasonable grounds that
building work complies with building consent and the building code. We are aware that
there is justified concern that on-site manipulation can occur and there is potential for
misuse and deception. Enhancements to the software, for example use of GPS
coordinates, are desirable to ensure there is a high degree of accuracy and grounds for
establishing compliance.
Performance based codes offer a few challenges for software https://d39d3mj7qio96p.cloudfront.net/media/documents/ER54_Connecting_consenting_technology.pdf
10
Construction has been slow to innovate and adopt new technologies, methods and
practices. https://www.constructionaccord.nz/transformation-plan/
11
Evaluation of the Building Consent System (mbie.govt.nz)
9

Taituarā September 2022

8

Section 3: Issues with the current system
Issue 3: System agility

32. We are also aware of the use of other tools (e.g. Artisan for builders in Auckland) for
those who have a good track record of inspection compliance and the acceptance of
photos where risks are considered to be low. We note that Engineering New Zealand
advises design engineers to ensure that they can be sure that they are looking at a photo
of the right connection and this is best supported by having a simultaneous video
walkthrough of the site. We agree.
33. The use of photos and inspection checklists that are then verified and other forms of
remote technology could increase efficiency so long as robust procedures and
standardised documentation requirements are developed and enable the “reasonable
grounds” test to be met (assuming a BCA is still required to be part of the consenting
process).
34. The building and construction sector needs to be ready for widespread use of
technology. There will also need to be an increased understanding of the inspection
process, required “paperwork” and how and when minor variations and amendments are
used if the remote verification is to realise its potential. This will necessitate investment
in training and quality assurance. The technology used will also need to work with BCA
systems and Council record systems (and/or any other future holder of this information).
35. If the system moves further away from onsite and external inspections across a broader
range of consented activities, consideration need to be given to what other methods are
available for building practitioners operating within small enterprises to learn about new
practices and regulations. Otherwise, this large segment of the market may fall (further)
behind in technical competence.
Certification
36. Self-certification 12 is often promoted to increase efficiency. It is a tool that can be used
for regulating quality (plans, designs, specifications, building work). It is already used to
an extent in New Zealand (e.g. gas fitting and Licensed Building Practitioner). It could be
extended here where there are sufficiently robust occupational regulations in place (that
demonstrate knowledge of the regulations) 13, monitoring and audit, and legal
accountability is apportioned to cover liability (e.g. insurance cover, an ability to
demonstrate long-term financial viability, letters of assurance, personal liability so that
businesses cannot be structured to avoid it) should things go wrong.
37. We recommend that the role of Producer Statements is included in Building Act and
consideration is given to including them in section 19 as a means of compliance with the
12
13

By a designer, engineer, installer, or through independent certification by a third party
E.g. as in British Columbia, Canada where it is not enough to be an engineer or architect but there is need to
demonstrate advanced code knowledge.
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building code that the BCA must accept (much in the same was as they must accept
energy work certificates). Limitations of liability would need to be addressed so that
accountability cannot be contracted out of, and the content of the Producer Statement
should be prescribed to avoid disputes.
38. Producer Statements have been one of the most important documents in the system to
enable a BCA to assess whether they have reasonable grounds to consider that design
and work is or will be code compliant. BCAs need to be able to rely on them and they
should only be able to be issued with those who are appropriately qualified, have quality
assurances systems in place and have the relevant insurance in place to back up their
statements 14. The authors of producer statements need to understand and acknowledge
that they are responsible and accountable for the content of their statements, including
where they issue them covering the design or work of another. This suggests a national
register needs to be maintained, which would be more efficient than individual BCAs
maintaining their own.
39. Given MBIE itself recommends “using the producer statement (when applicable) as a
sign-off statement from the engineer at each stage in the building process (such as
design, review and construction monitoring)” 15 this would appear to be an obvious area
to progress with some urgency.
40. With greater use of self-certification there is greater scope for varied interpretations of
the Code. We also note that the skills needed to certify work may be complementary but
are not the same as the skills needed to carry out the work. Auditing would need to be
built into the system. Those certifying compliance would need to establish and maintain
records showing their compliance certification decisions. Again, a national registration
system is likely to be required.
41. Self-certification will not necessarily be less costly. For example, it may be too onerous
and costly for small contractors (given the need for inhouse quality assurance and
appropriate training and verification). It may also involve greater number of processes
and separate parties and there may be insufficient qualified certifiers if a third-party
certification is required.16 There is the potential for unscrupulous operators and for
practitioners to operate beyond their level of competence.
42. Our members are concerned that greater moves towards risk based consenting and selfcertification could leave it dealing with the less reputable and less capable participants in
These should be demonstrated regularly (e.g. annually for insurance).
Producer statements | Building Performance
16
https://www.mbie.govt.nz/dmsdocument/13712-sapere-report-self-certification-in-construction-industrytrades
14
15
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the system and/or those that do not want to or are incapable of standing behind their
own work. There is also concern, based on recent court cases that councils will be joined
in court action (and potentially held liable) for errors and misconduct that is beyond their
control.
43. The Government is concerned that homeowners may be unduly exposed to risk.
Arguably the commercial sector is best placed to manage its own risk and is best placed
to take advantage of self (including independent) certification.
44. Ultimately any reduced involvement of BCAs must be balanced by a system that ensures
risk is managed, the work of building practitioners improves and if it doesn’t, there is a
sufficient backstop.
Other matters
45. Standardised forms, processes, approaches are required to fully implement technological
solutions, meet customer concerns around BCA variability and assist with sharing
resources between BCAs. Efforts in these areas do not need to wait for the review to
conclude but are difficult to prioritise in the current environment. A small group process
would be efficient.
46. There is generally poor understanding of the 20-day statutory clock, when it starts and
when it stops, which influences perceptions of the time taken for consents to be issued.
We are also aware of circumstances where the owner is not aware of the status of the
application or the reasons why the clock has stopped, which contribute to the perception
that there are unreasonable delays in the BCA process.
47. The local government sector does not think the BCA accreditation process is achieving
what it needs to. While processes are an important part of the system, it is time to evolve
the accreditation system to ensure it kept at a high level and the processes BCAs have in
place are contributing to good decision-making.
48. The LBP programme also needs a step change to ensure sufficient rigour in the
approval and renewal of LBP licences. This would include regular assessments of
competency and requirements to provide appropriate quality assurances, warranties,
insurance etc that holds responsibility and risk where it can be managed best. LBPs
subject to multiple RFIs or failed inspections should be removed from the programme –
and the option to remove them permanently could be explored.
49. In having licensed a LBP scheme, MBIE (as the ultimate regulator of the system and given
the Government’s desire to protect homeowners) should be required to carry out
monitoring of the scheme and its participants and have some responsibility for any work
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carried out by LBP that does not meet the Code. The current complaints process and
sanctions appear inadequate.
50. That said we acknowledge that this year, following multiple complaints to MBIE, that it
has successfully prosecuted a Tauranga designer (for forgery and carrying out restricted
building work while his building practitioner licence was cancelled, noting it had been
suspended previously). Given homeowners were unaware that he did not have a current
licence this illustrates the need for MBIE to educate the public about the scheme and to
widely publicise when LBPs have their licences removed, suspended etc.
51. It is critical that MBIE determinations are more efficiently dealt with 17. While they are
“case specific” given MBIE advice to use them to establish compliance it is important that
the determination process is timely and there is feedback loop to Building System
Performance, to ensure gaps in the Building Act or Code identified by determinations are
addressed. It would also enable MBIE to issue guidance for common problems. To
check whether this part of the system is operating efficiently and providing important
feedback loops on issues that are arising, it would be good to see the statistics on the
number of determinations that are issued within the 60 and 25 day working day
timeframes (noting this seems at odds with the timeframes BCAs are required to work
to), the number of times the parties agreed to extend the timeframes, average
determination times, and the matters to which they relate. Insight into the reasons for
delays would also be useful as we look to build a system that continuously improves and
is efficient.
52. Given the increasing complexity of building and the desire to promote innovation and
within the industry the review should consider the potential for a (Government backed)
expert advisory service that provides advice about code compliance where it is unclear
whether an innovative design meets code performance requirements. This could be a
short term solution to address the current volume and complexity of work or part of the
long term design of the future system.
53. There needs to be local government involvement and further in-depth analysis and
presentation of how the legislation will achieve risk-based processing and ultimately who
will be accountable (i.e. liable) should something go wrong as the review proceeds if
there is to truly be shared responsibility for the system’s success.
54. The issue of phoenix companies (failed or financially unstable companies reinventing
themselves and 'rising from the ashes') avoiding liability needs to be addressed.

17

We acknowledge that many in the team were seconded to the COVID relief effort and this has affected
timeframes.
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We therefore recommend that MBIE work with Taituarā and the sector to:
3) define what constitutes a complete building consent application including appropriate
levels of documentation and technical support in support of Building Consent
applications
4) review the processing timeframes for consent types to ensure they reflect the complexity
of the build and allow timeframes to be extended by mutual agreement
5) review application forms for different types of building work to support the achievement
of a risk-based quality application and the use of online technology for processing
6) continue to work with BCAs on suitable standards, methods of compliance, auditing,
record keeping for remote inspections
7) include Producer Statements in the Building Act and ensure they can be relied on as a
means of compliance with the Building Code
8) clarify what constitutes ‘reasonable grounds’ in relation to compliance with the Building
Code and address the issue of accountability and consequent liability between the
parties where reliance is placed on the certification of others
9) standardise and extend qualified partner programmes
10) review the BCA accreditation process to ensure it is focused on decisions, outcomes,
achieving buildings that are well-made, healthy, durable and safe and the objectives of
the system
11) revamp the LBP scheme to ensure it is robust and contributes to continuous
improvement and efficient, quality work
12) achieve risk-based processing now and in the future.
The review should also:
13) address the issue of phoenix companies avoiding liability
14) analyse the consenting category and RFI data to under where the current workload is
falling, common issues and opportunities for improvement
15) deliver a national product register
16) consider the potential for a (Government backed) expert advisory service that provides
timely advice about Code compliance
17) review current complaints procedures to ensure they are operating effectively
18) ensure MBIE determinations are efficiently dealt with now and in the future and are part
of a continuous improvement process.
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Industry Workforce and BCAs
55. A critical element of the building consent system is the people. The “big problem of
attracting and retaining the right people to the industry is long term and complicated.” 18
Building capability, through training, and taking a long-term approach is essential to
improved productivity and quality.
56. The industry remains dominated by small businesses and sole traders, which contributes
to workforce capacity (and capability) issues. The actual or perceived boom and bust
nature of the building industry is not new and contributes to low investment in skills and
training by the sector, despite there being a distinct and predictable pattern for
economic activity. During a downturn, the industry tends to lay people off (reactive
decimation) and when there is a growth cycle there is a shortage of tradespeople,
supervisors, and project managers, which impacts on the quality of applications and
building work as well as a backlog of work.
57. In “boom” times, like those currently being experienced, industry training focused on the
Building Code, engaging with regulatory system and upskilling tends to be neglected as
the pressure to complete work and achieve short term gains prevails. This compounds as
the increasing complexity in the building environment contributes to gaps in capability
and oversight, including a lack of consistent quality assurance across the building
industry.
58. We note that private sector and central government projections are that investment in
construction will rise over the next 2 to 3 years, the Treasury’s 2022 Investment
Statement identifies that there is a housing deficit of $21B (and a total construction
deficit of over $100B) and eight of the 13 completed Regional Workforce Plans (end of
July 2022) specifically identify construction as a major skills focus area for the future.
Therefore, even with borders reopening, new visa arrangements for construction /
building workers, the development of the Construction Accord’s Action Plan to deliver
the Construction Skills Strategy 19 there are going to be ongoing issues with workforce
capacity and capability to meet projected needs for some time.
59. We recommend that more of the Building Levy is spend on education and training to
improve the capability of the building industry.
60. Where capability issues exist in the building and construction industry this raises concern
that there are likely to be issues with consent applications (due for example to poor
quality or incomplete applications), errors in building work, stretched site supervisors
See for example commentary in BRANZ Study Report SR406 [2018] Adopting new ways in the building and
construction industry
https://d39d3mj7qio96p.cloudfront.net/media/documents/SR406_Adopting_new_ways.pdf
19
Construction Accord and its 2022-25 Transformation Plan
18
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working across multiple building sites and lower quality assurance which increases the
risk and workload for BCAs. This comes at a time when the capacity of BCAs is under
pressure and private organisations have limited capacity to assist.
61. There is a significant time lag to train Building Control Officers (BCOs) to the prescribed
competencies (even when they come from overseas jurisdictions with similar regulatory
regimes), and it is no secret that parties within the consenting system (including Kāinga
Ora) have and are attracting BCOs from other parties within the system at the expense of
growing new BCOs. 20
62. It is our position that the number of BCAs is not “the problem”. There are insufficient
skilled people within the building industry (including BCAs) across New Zealand for
volume of work and increasing complexity, we are currently experiencing regardless of
the institutional arrangements that are adopted. This is not a forever problem,
particularly if all parts of the current (and any future) consenting system adequately
invest for the projected trend line for construction investment for the long term.
63. In a drive for future standardisation, we note that any function reliant on an individual
deciding (as is the case with “reasonable judgments”) will be subject to inconsistencies
and varying approaches, whether this is done at a local, regional or national scale. While
the argument is often made that centralisation (or regionalisation) aids consistency, we
note that small teams can achieve high levels of consistency, with good communication,
information sharing and potentially less bureaucracy getting in the way.
64. That said, we would support consolidation of the building consenting function where the
benefits outweighed the costs and risks of achieving it. Any future consideration of
options needs to carefully weigh up the ability to provide a customer-centric approach
and a responsive local presence, the impact on local authorities, the potential for
inefficiencies to be caused, and integration with the raft of reforms underway, alongside
the potential to reduce costs, improve consistency and efficiency, and ensure critical
mass.
65. We also note that the current arrangements for regional boundaries – based on water
catchments – and unitary authorities in New Zealand do not necessarily reflect current
and future economic activity, and market demand, and therefore they should not be
assumed to be suitable long term for the performance of building consent functions.
66. While the future may see some form of administrative rationalisation and given the low
degree of local discretion within the building consent system this may be appropriate,
there are improvements that could be made now to increase and enable the sharing of
20

The challenges of “poaching” competent BCOs are noted in the 2022 MBIE evaluation of the building
consent system report.
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functions and staff expertise across districts and with Government. For example, we
would be happy to work with MBIE on the development of standardised contracts that
enable sharing and transfer to occur and address responsibilities and accountability (i.e.
liability and indemnity). The metropolitan councils are in the process of developing one
now and Alpha One councils have a shared services arrangement that has been used
between Selwyn and Napier councils.
67. Another area that would be worth looking at is the formal establishment of combined
BCAs. While it is theoretically possible for one or more territorial or regional authorities
to establish a single BCA, with a single set of policies, procedures and systems, to which
they formally transfer their building control functions, Taituarā is aware of circumstances
(such as in the Wairarapa) where the desire to establish a single BCA has not progressed
due to MBIE’s interpretation of the law, effectively ruling out the use of Council
Controlled Organisation. This interpretation is at odds with efficiency outcomes and the
need to increase workforce capacity and capability.
68. We recommend that MBIE work with the sector to provide a pathway for councils
wishing to establish combined BCAs and produce step by step guidance and templates
for their establishment. This information should be published on the MBIE website so
those wishing to consider this option are fully appraised of the process and can
efficiently use it.
69. We have heard too that BCOs that have moved from council processing and inspector
roles into Kāinga Ora / Consentium 21 are not only being paid substantially more than
they were in their council role (e.g. $30k or more) but are also have a lighter workload.
Given Consentium’s scope of accreditation we are concerned that the current system is
not as efficient as it could be and that Government capability and capacity is not being
effectively utilised. We urge the Government to ensure any surplus capacity within its
own provider is shared with local government sector for the benefit of New Zealand Inc.
We therefore recommend that MBIE work with Taituarā and the sector to:
19) develop standardised contracts to enable the sharing of resources between BCAs that
address responsibilities, accountability, liability and indemnity
20) provide a clear pathway for councils wishing to establish combined BCAs and produce
step by step guidance and templates for their establishment

21

Consentium is a Crown Entity that provides Government (Kainga Ora) with building compliance services for
public housing. It does not deal with a range of matters ie housing that is not public housing, buildings with
NCAS risk category C3, BWOFs, building work on a site subject to natural hazards where the hazard has not
been mitigated, Project Information Memorandum, resource management, development contributions,
certificates of acceptance etc.
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21) grow the number of the Building Control Officers within the system
22) analyse options for the alternative delivery of the BCA function to ensure the benefits
outweigh the costs and risks for any future arrangements. Such analysis should include
the ability of alternative arrangements to provide a customer-centric approach and a
responsive local presence, the impact on local authorities, the potential for efficiencies
and inefficiencies to be caused, and integration with the raft of local government
responsibilities and reforms underway.
We also recommend:
23) that MBIE spends more of the Building Levy on education and training to improve the
capability of the building industry
24) that MBIE investigates whether current Government capability and capacity is being used
effectively and efficiently.

Liability:
70. While MBIE has excluded consideration of joint and several liability from the scope of this
review, Taituarā considers that the current liability situation is a poor framework for
councils (and is also a poor framework for others). We support a system which
champions fair outcomes when things go wrong.
71. Local authorities carry out administrative functions for the Building Act 2004 under
delegation from the Crown. The existing joint and several liability rule places the risk of
insolvency or lack of insurance of one party onto other parties, arbitrarily increasing the
liability of remaining parties (defendants) above their proportionate responsibility.
72. Currently, councils and their ratepayers bear a disproportionate liability burden, with
BCAs often being the only party left to compensate homeowners when building defects
arise.
“(T)hose commonly not paying their share are developers, main building contractors
and sub-contractors; and the parties commonly not paying their share are often
uninsured, are at risk of insolvency or bankruptcy when claims arise or have structured
their business in such a way as to appear to avoid liability.” 22
73. The present joint and several liability regime specifically disadvantages local authorities
as they cannot liquidate to avoid accountability and hence remain the “last man
standing.” This at considerable cost to them and the communities they serve, and out of
step with the amount of control BCAs have over the quality of the work. This risk is not
rewarded as there are no benefits from risk-taking within the current liability regime.
22

Denne T and Beer A (2018) Guarantees and Insurance Products: market and policy analysis. Report to
Ministry of Business, Innovation and Employment. Covec Ltd. Auckland.
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74. It is our position that requiring councils to pay compensation where defendants are
missing is unjust. We are not unsympathetic to the need for losses to be recovered. Risk
management is a shared responsibility. We think it is important that all participants in the
system have clear accountabilities, have skin in the game and not be able to escape their
share of responsibility by ceasing to operate / liquidating.
75. While it is true to say that a significant improvement in quality at front end of the system
should lead to less problems and building defects in the long run, there are currently
$100Ms worth of claims in the system that affect councils and their ratepayers (with more
than a billion 23 having already been paid out) and a low probability of eliminating all
defects and claims in the future.
76. Our long-held position remains that the liability framework should change to one of
proportionate liability, that reflects the roles and responsibilities of the parties involved
and encourages those best placed to manage the risk (building practitioners) to actively
manage it. This should be accompanied by a system of compulsory home warranty
guarantee (that is effective) and / or insurance products. We understand that the
Government does not want to relook at joint and several.
77. If the joint and several approach to liability remains, we recommend that there
should be a cap on Council / BCA liability (we note that a limit of 20% would be
proportionate to the supervisory role BCAs perform under the Building Act and current
apportionments) underpinned by meaningful warranties and insurance (with a
government underwrite if necessary) for residential properties and significant alterations.
78. Making the change to liability should be viewed as part of the suite of changes to
improve accountabilities and responsibilities throughout the building and construction
sector – including those of consumers, builders, sub-contractors, developers, architects
and designers, engineers, project managers, product managers and regulators – change
behaviour, and increase competency.
79. As with proportionate liability, changing to a cap (with suitably warranties and insurance)
would provide protection for homeowners and provide an incentive for builders,
designers and others in the process to produce high-quality building work. It could also
enable more innovation, increase efficiency and improve certainty and would incentivise
the industry to stive for high quality solutions.
80. In conclusion we consider liability changes are part of the equation to address time, cost
and quality within the system. Councils will not be willing to take on more risk-based
23

Sapere.
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processing, which will be more efficient, if they remain liable to the current extent.
Responsibility must match legal accountability if things go wrong and incentivise efforts
to ensure that defects and other problems do not occur. Change and transformation, will
need these settings to be reviewed as a matter of priority.

Recommendations on liability:
25) The issue of phoenix companies avoiding liability needs to be addressed.
26) The liability framework should change to one of proportionate liability that reflects the
roles and responsibilities of the parties involved, however if the joint and several
approach to liability remains, there should be a cap on Council / Building Consent
Authority liabilityc accompanied by a system of compulsory home warranty guarantee
(that is effective) and / or insurance products.
27) Any move to more risk-based processing and reliance on technology or self-certification
should also match (and reduce) Council / Building Consent Authority responsibility,
accountability and liability.
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MBIE Submission Form

A.

About you
Name:

Kathryn Ross

Email address:

Kath.Ross@taituara.org.nz

B.

Are you happy for MBIE to contact you if we have questions about your submission?

☒ Yes

C.

☐ No

Are you making this submission on behalf of a business or organisation?

☒ Yes

☐ No

If yes, please tell us the title of your company/organisation.
Taituarā

D.

The best way to describe your role is:

☐ Building Consent Authority

☐ Industry organisation (please specify below

☐ Business

☐ Individual

☒ Other (please specify below)
Please specify here.
Please see introduction for a full account.

E.

If you represent a Business the best way to describe it is:

☐ Designer/ Architect
☐ Sub-contractor

☐ Developer

☐ Builder

☐ Engineer
☒ Other (please specify below)

Peak body representing the management and staff in local authorities. Please see introduction for
a full account.

G. Privacy information

☐
☐
H.

The Privacy Act 2020 applies to submissions. Please tick the box if you do not wish your name
or other personal information to be included in any information about submissions that MBIE
may publish.
MBIE may upload submissions or a summary of submissions received to MBIE’s website at
www.mbie.govt.nz. If you do not want your submission or a summary of your submission to be
placed on our website, please tick the box and type an explanation below:

Confidential information
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☐

I would like my submission (or identifiable parts of my submission) to be kept confidential
and have stated my reasons and ground under section 9 of the Official Information Act that I
believe apply, for consideration by MBIE.

Section 1: Introduction and strategic context
1. What do you think the primary focus of the building consent system should be?
The overarching focus of the system should be to protect public health and safety, and achieve
wellbeing, durability, resilience and sustainability, allocating responsibility and accountability to
those best placed to achieve these outcomes.
The primary focus should be to provide assurance that good quality, safe, healthy, resilient
buildings are built.
Ensuring work is being designed and built to meet the requirements of the Building Code is only a
minimum; the system should encourage and enable more than minimum compliance.
Each participant in the system must have clear accountabilities and responsibilities that apply to the
life of the building. This includes planning and design that ensures public safety, reduces carbon
emissions and other environmental impacts, enables efficient and effective consenting, achieves
quality physical work on site, as well as ongoing compliance including maintenance.
2. What role should government have in providing assurance that buildings are healthy, safe and durable?
Monitoring; evaluation; performance reporting; policy advice; policy and operational design;
legislative design; information provision; standard-setting; capability building. In particular:
•
•
•
•
•
•
•

•

•
•
•
•
•

Legislative and policy design - co-designed with industry including councils
Collecting and providing information
Monitoring and evaluating the system’s performance, etc.
Identifying opportunities and managing risk in within the system
Regular review of regulatory settings including building requirements and means of compliance
(e.g. Code, Acceptable Solutions etc)
Producing information, guidance to support compliance and lift productivity, including
standardised building consent applications, contracts etc.
Ensuring that system participants are suitably qualified to perform their roles through
standardised frameworks and performance and quality assurance systems (and measures) e.g.
occupational regulation, Independent Qualified Persons (IQPS), Licensed Building Practitioners,
BCAs. There should be standard competency, and assessment frameworks for all system
participants
Contributing to capability building, including BCA capability (due to the shared interests in the
success of the system and the devolution of responsibility). This should include providing BCAs
with the necessary knowledge, skills, tools and support to discharge their responsibilities
(particularly where they need to exercise judgement / discretion), review and improve their
practice, and report back on issues
Good implementation planning for changes (e.g. changes to the system, processes and
standards, including design, timing, and resourcing)
Education, promoting compliance with the Code and identifying and responding to noncompliance
Dealing with complains, warnings and bans
Encouraging participants to exceed minimum standards
Prosecution
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•

Equal and fair accountability (liability) settings – including shared responsibility settings

3. Are there any building consent functions that could be delegated to or provided by another party?
☒ Yes

☐ No

☐ Not sure

If so, please explain your response.
The short answer is yes. The reality is more complex.
The law already enables private operators to become BCAs. This does not currently occur due to
liability issues and a lack of insurance cover, hence the current situation (Consentium and councils).
We understand that a private BCA may be close to becoming registered and accredited and we are
very interested in understanding the scope of accreditation and how they have managed to satisfy
MBIE that they have adequate means to cover any civil liabilities that might arise from their
performance of the BCA functions.
For councils, the law requires Territorial Authorities to be BCAs but also provides for
• transfers of functions between councils (with a presumption that liability remains with the
primary BCA unless an alternative agreement is made). Transfers are currently used for
example for the consenting of large dams (Waikato Regional Council in the North Island
and Environment Canterbury in the south).
• the establishment of a single BCA for one or more councils. However, our understanding is
that MBIE’s interpretation of the law currently prevents councils setting up a combined BCA
through the use of a CCO. This was recently proposed in the Wairarapa and rejected.
BCAs may also contract others to assist them in performing their functions. This is occurring now
using private providers. However, the BCA remains liable for all work they perform. The ability to
delegate functions confidently in the future depends on the capability requirements, quality
assurance and liability settings.
We recommend that Producer Statements are re-incorporated into the legislation, with clear
requirements on what they need to address and that they can be relied upon by BCAs to establish
compliance. For other aspects of self-certification, please see our earlier comments at the
beginning of the submission.
We also note that the Minister of Local Government can transfer their BCA functions to existing
council BCAs.
Section 2: Desirable outcomes
MBIE has identified four critical outcomes that the building consent system should primarily seek to
achieve.
Outcome 1: Efficiency. The building consent system is efficient in providing assurance to building owners
and users. It is risk-based, has proportionate compliance costs, and allows for innovation.
Outcome 2: Roles and responsibilities. Roles and responsibilities are clear and based on participants’
respective ability to identify and manage risks. All participants across the system have a good
understanding of their own responsibilities and the extent they can rely on others for assurance.
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Outcome 3: Continuous improvement. The system is responsive, flexible and agile, and seeks to
continually improve through performance and system monitoring, good information flows and feedback
loops.
Outcome 4: Regulatory requirements and decisions. Regulatory requirements are clear, and decisions
are robust, predictable, transparent and broadly understood.

4. Do you agree these four critical outcomes are necessary to ensure the building consent system provides
high levels of assurance to the public that buildings are healthy, safe and durable?
☒ Yes

☐ Somewhat

☐ No

☐ Not sure

Please explain your views.
The outcomes are necessary and are better presented in the consultation document than in the
submission form section (as above).
As presented above Outcome 2 above appears to be a subset of outcome 1.
While a clear understanding of respective rights and responsibilities (obligations) is important there
is cross over with risk and innovation. I.e. by better allocating risk and responsibility to those best
placed to manage it, overall rates of innovation should be expected to increase.
A risk-based approach would see practitioners taking into account their knowledge and level of
competency in undertaking their work, pricing work according to the risk involved and the cost of
standing behind it. This is efficient since they are best placed to manage the risk that building work
fails to perform and they have a range of options for managing those risks. There is also a
relationship with licensing and certification, and the assurances these should give to building
owners, users and other participants within the system. The system for product specification &
testing needs to be improved and we encourage MBIE to lead the way in this space.
A risk-based approach also highlights the need to upgrade and maintain the knowledge and skills
of the system participants.
Outcome 2 might be better expressed along the lines of “accountability is clear and proportionate
to responsibility” (and/or ability to manage risk).
We note that “predictability and consistency” and flexibility, innovation and accountability can be
difficult to achieve in a performance-based regime. The leaky home situation can be seen as a
product of a system that allowed for flexibility without adequate accountability (and an overreliance on poorly trained third-party certifiers and alternative building products that were subject
to a poor level of review).
5. Are there any other outcomes that are critical to ensure buildings are healthy, safe and durable?
☒ Yes

☐ No

☐ Not sure

Please explain your views.
Effectiveness
Effectiveness is a standard outcome that should be considered.
Capable sector
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The capability of the sector is critical. The overall skill level of both the industry and BCA workforce
is essential to achieving the outcomes listed.
Capability affects how the system is regulated and is central to the achievement of the ultimate goal
of well-made, healthy, durable and safe buildings, and contributes to the efficiency of the system,
innovation and quality.
The current system allows industry participants to fall through the gaps with minimal training,
monitoring or supervision to increase the current level of capability. It focuses on documenting
processes and decisions, with very little scope, or incentive to focus on improving the capability of
all participants in the industry, and therefore lifting performance and quality.
In addition to ensuring the regulator possess the correct capabilities to perform its role, the
consenting system should promote and enhance capability and capacity (including adequate
supervision) of industry practitioners and prevent and discourage insufficiently skilled ones.
We therefore recommend MBIE consider having increased sector capability / skilled workforce as a
standalone outcome to highlight its criticality within the system.
Sustainability
The Building Act purpose includes sustainable development. Given the importance of buildings to
our quality of life, the need to adapt to climate change, lower emissions and minimise waste we
encourage MBIE to consider an outcome for the future building consenting system that includes or
emphasises the need for the system to achieve sustainable development (including reduced waste,
emissions and embodied and operational carbon and adaption to climate change). In particular,
embedding sustainability as an outcome integrates with Action 12.1.1. of the Emissions Reduction
Plan.
Customer satisfaction
None of the outcomes relate to customer satisfaction. The system should ensure that customers
are getting what they pay for. It should also be ‘user friendly’ and ‘simple to understand’.
6. How well is the system currently performing against the four identified outcomes? Please explain your
views.
Poor

Fair

Good

Very Good

Excellent

Efficiency

☒

☐

☐

☐

☐

Roles and
responsibilities

☒

☐

☐

☐

☐

Continuous
improvement

☒

☐

☐

☐

☐

Regulatory
requirements and
decisions

☐

☒

☐

☐

☐

Please explain your views.
Efficiency
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•

•

•

•

•

•
•

•

•

•
•

•

Building consenting is only one part of the overall system and is dependent on other parts
of the system working well to achieve safe building work e.g. LBPs and occupational
regulation.
The system is complex and difficult for customers to navigate. BCAs find themselves having
to educate participants about the system and its requirements. Schedule 1 still confuses
people.
The original intent of risk-based processing has not been realised in part due to drafting
issues. This has not been rectified despite a list of work being developed at the time. This
should be revisited so types of consent can be switched on or off.
Processing timeframes are largely standardised and do not reflect the complexity of the
work. A hospital and house are very different and yet each are subject to the same
timeframes for processing, although the former may have been years in the planning and
design. There should be a specific process for complex buildings as originally envisaged at
the time the legislation was introduced.
Applicants are using the BCA as a quality assurance step. There are roughly 70% of
applications on hold awaiting further information and many inspections fail, increasing
rework and extended timeframes. This undermines the efficiency of the system. Reliance
on the BCA means that industry participants are not sufficiently investing in training and
quality assurance themselves.
Efficiencies from online consenting have been absorbed by other activities, such as
performing the quality assurance role for consent applications.
BCAs are establishing processes and procedures to satisfy BCA accreditation regulations
and assessment outcomes, not to enable a more durable, higher quality output of the
construction industry. For example, BCAs are required to document in detail their reasons
for decisions for the accreditation process.
Design and build contracts are likely to be more suited to performance specifications,
however the current requirements for consenting mean that design and build projects are
subject to multiple variations and amendments.
BCAs need some certainty that the products that are being approved can be relied on.
Reliable products that have central government approval would improve the quality of
builds and the pace at which BCAs can process, accept, and inspect builds.
The performance-based approach aims to promote flexibility, but this needs to be paired
with accountability for results.
The current build process, with the use of a range of subcontractors and minimal
supervision, creates inefficiencies as each party focuses on their role on not the overall
build quality and outcomes.
There is confusion about how the Building Act and Resource Management Act
interconnect.

Roles and Responsibilities
These are well-defined and clear, but they are not implemented well.
•

Homeowners have no to limed idea about their responsibilities, relying on other
participants to protect their interests. Homeowners don’t understand the role or
responsibility of the LBP’s they are engaging, which means they are unable to hold them to
account. Few would know the difference between a Master Builder and a Certified Builder.
Due diligence is low.

The incentives are misaligned and do not place accountability (and liability) with those best placed
to manage risks.
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•

Industry is incorrectly treating the BCAs as a ‘clerk of works’ rather than ensuring there is
sufficient supervision and control. In general, there is limited supervision and capability on
the construction site with minimal accountability for the overall project. Projects are being
completed by various contractors or third parties with limited understanding of the site at a
holistic level.

•

Industry participants limit their roles to keep liability down, with no or little accountability
for the quality of a completed construction project.

•

There are limited consequences for the lack of oversight or project management, especially
if things go wrong and the ability for companies to dissolve and restart under a new name
is not conducive to holding participants to account for the outputs that deliver safe,
healthy, and durable buildings.

MBIE has delegated its functions to BCAs. The amount of support to BCAs has not reflected its
stewardship role. Occupational regulation has been slow. Product approval has been slow.
Monitoring and data analysis is lacking.
Continuous Improvement (CI) – MBIE needs to do more to encourage an environment and
culture of continuous improvement of the system. The current focus is weighted to compliance
activity for BCAs.
•

•
•
•
•

BCAs spend a large portion of their time meeting BCA accreditation regulations, which are
process and not outcome orientated. When coupled with the current level of building
work, this limits the time BCAs can spend on innovation or improvement opportunities.
Information gathered from BCAs should inform Continuous Improvement programmes.
Quality Assurance systems across industry participants vary and, in some cases, are nonexistent. This means the industry misses opportunities to improve itself.
The pathway for alternative solutions to become acceptable solutions needs to improve.
The efficiency of Codemark and Multi-proof should be examined.

Regulatory requirements and decisions
There are inherent tensions between a flexible system and one that produces certainty,
predictability and consistency. The performance-based Building Code favours evaluation on a caseby-case basis to enable innovation. The use of acceptable solutions promotes certainty,
predictability and consistency and demonstrate compliance with safety and performance standards.
Regulatory requirements (what constitutes a complete application, schedule 1, the interface
between the Building Act and other legislation, plans and bylaws etc) are not clear to everyone,
particularly customers. There is significant variability in the information provided to BCAs and in the
capability of the building sector to comply with consents issued.
The system relies on reasonable judgements, which means that there will be variability in decision
making. However there is a lack of robust data on the variability of decision-making.
7. How well understood are roles and responsibilities across the sector?
Understood
Well understood
Very poorly
Somewhat
understood
understood
☐

☒

☐

☐

Very well
understood
☐

Please explain your views.
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•
•

•
•

BCAs and councils are acutely aware of their roles and the responsibility they have in the
system.
Building owners / customers have minimal knowledge and understanding of their roles and
responsibilities. They trust those they engage as professionals in their trade to inform them
and look after their interests.
LBPs and designers know (or should know) their responsibilities.
Incentives and penalties are however misaligned. For example, the drive to maximise
profits and the ability to rely on BCAs to pick up mistakes versus accountability and liability.

8. Does the building consent system allocate responsibility appropriately to those best able to identify and
manage the associated risks?
☐ Yes

☐ Somewhat

☒ No

☐ Not sure

Please explain your views.
In theory the system is clear however,
•
•

customers are ill-informed about their responsibilities and how to ensure they receive what
they should from the process
companies can escape liability through ceasing to trade (the phoenix company issue) and
the current liability regime places the risk of insolvency or lack of insurance of one party
onto other parties, arbitrarily increasing the liability of remaining parties (defendants) above
their proportionate responsibility. Please see our introductory comments and other
comments at the end of this submission.

Strengthening the position of Producer Statements within the system is important. BCAs should be
able to rely on a Producer Statement as evidence of ‘reasonable grounds’.
There also needs to be a review of the role of LBPs and Record of Works within the system to
ensure there are consequences for signing off that a building if it subsequently fails.
9. Does the building consent system provide sufficient incentives for each party to meet their responsibilities
and ‘get it right the first time’?
☐ Yes

☐ Somewhat

☒ No

☐ Not sure

Please explain your views.
There is a perception that it is convenient for industry participants to say that the consent or
problem is with the BCA rather than ensure that the consent application is up to scratch when it is
submitted.
The current liability regime places the risk of insolvency or lack of insurance of one party onto other
parties, arbitrarily increasing the liability of remaining parties (defendants) above their
proportionate responsibility.
The 70% of consent applications on hold awaiting further information is a huge signal that
something is wrong at the front end of the system. Alongside defining and incentivising quality
applications, there needs to be a financial deterrent that sheets cost home not to the client but to
the applicant (i.e. it isn’t passed on) of poor quality or incomplete applications.
Streamlined consent processing is available to those who are known to be capable, and this should
be expanded.
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It needs to be easier for BCAs to report substandard work and incompetent LBPs and complaints
need to be handled efficiently and effectively. Currently considerable time and effort is invested by
BCAs to provide evidence to support the complaint with no clear improvement for the industry or
specific building owner and a lack of visibility of the outcomes. For example, the Waikato cluster
group has highlighted to us that it took one BCA 14 months to get a hearing after making a
complaint to the Licensing Board about an LBP that had multiple failings reported. During that time
the LBP continued to provide inaccurate advice to their clients, costing them time and money. The
defendant didn’t show up to the hearing and made no contact. The BCA has reported that nothing
happened as a result.
10. Should other parts of the sector (outside of building consent authorities) have a greater role in providing
assurance that buildings are safe, durable and healthy? If yes, what would the risks and mitigations be?
☒ Yes

☐ No

☐ Not sure

Please explain your views.
The BCA can only do so much to provide this assurance. Assurance starts with good quality design,
followed by quality work.
With greater roles must come greater responsibility (and accountability). See for example our
comments on self-certification at the beginning of this submission.
There needs to be a real way to assign and enforce accountability and assess the competency of all
those participating in the system including their processes, quality assurance, training records, and
qualifications.
If yes, what would the risks and mitigations be?
Risks:
•

•

Less qualified people available to do the physical work as some wouldn’t meet the required
level of competency, putting further pressure on a stressed employment market and
exacerbating the skill shortage. However it is undesirable incompetent people remain in the
system.
Increase of costs from upskilling staff / investing in competency assessments and training
are passed onto building owners, increasing the already high cost of construction.

Mitigations:
•
•
•

National Quality Assurance system / framework for all industry participants
Competency requirements and frequent upskilling / reviews conducted as part of licensing
schemes.
Adequate supervision of unskilled or people with inadequate competency.

11. Are some parts of the sector more prepared than others to take on more of the responsibility for providing
assurance?
☐ Yes

☐ No

☒ Not sure

Please explain your views.
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Potentially. However, the picture is a mixed one.
Those involved with large scale commercial development and public infrastructure should be in the
best place to allocate risk and responsibility between themselves.
There are already provisions for electrical work and there is a framework for plumbers and
drainlayers. Occupational regulation for groups such as engineers has not proceeded as quickly as
anticipated and there are still issues with LBPs. We are not convinced that if responsibility and
accountability was strengthened that there would be an appetite for more industry players to take
on the responsibility for providing assurance. See comments earlier in this submission regarding
self-certification and what would need to be in place to ensure assurances could be relied upon.
We are aware of Government agencies wishing to use the BCA run consenting process, despite not
having to, to ensure the work was quality assured and accountability (and liability) rested with the
BCA.
12.How significant are building consent authority capacity and capability constraints on the performance of
the system?
Not significant at all

Somewhat
significant

Significant

Quite Significant

Very significant

☐

☒

☐

☐

☐
Please explain your views.

BCAs are only one part of the system.
BCA capacity is a constraint, particularly given the current level of construction, but it is exacerbated
by poor quality applications, work, supervision and levels of construction.
Capacity has also been impacted by the Government’s recruitment drive. Qualified and competent
building consent processing / inspection staff are in high demand as the construction sector grows.
Councils are competing with the likes of Kainga Ora/Consentium and private sector companies
paying top dollar for experienced staff. For example, Kainga Ora are paying $100k plus, with recent
advertised roles sitting around $130k. This depletes council experience and leaves them in a
constant state of recruitment and training.
The accreditation process for BCAs impacts on the ability of BCA’s to complete their consenting
work. The impact of the current boom and Covid-19 is not taken into account in the assessment
schedule and our member’s continually highlight that the process needs to change to focus on
outcomes and continuous improvement. Processes have become more complex and there is an
excessive amount of documentation for all actions taken regardless of risk.
Supply chain, industry capacity and capability are also significant issues that affect the efficiency of
the system.
That said there is a high degree of confidence that the system is achieving its intended outcome of
Building Code-compliant design and building work.
What are the most significant impacts of building consent authority capability and capacity constraints on the
performance of the building consent system? Please explain your views?
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Section 3: Issues with the current system
Issue 3: System agility
The capacity that is available is consumed by rework in processing and inspections and impacts on
the overall performance of the system.
We are aware that approximately 70% of consent applications are on hold at any one time. Data
from an investigation done by Co-Lab into the cost of ‘re-work’ in 2020, indicated that on average
67% of all consent applications are sent back to the applicant for further information or correction.
Of those 67%, it took BCA staff 3 hours on average to re-check the consent application once it was
returned. Across the Waikato that equates to over 22,000 hours p/a spent on re-work across the
Waikato alone.
If other participants upped their game, BCA capacity would be deployed more effectively.
The wellbeing of BCA staff is also affected by the high levels of construction, the constant pressure
of timeframes that do not reflect the complexity of the work involved and the negative reaction to
and perception of their work. This also creates retention challenges.
13. How significant are sector workforce capacity and capability constraints on the performance of the
system?
Not significant at
all

Somewhat
significant

Significant

Quite Significant

Very significant

☐

☐

☐

☒

☐
Please explain your views.

It is affecting applications, the quality of the work being done, sufficient supervision of work and the
time it takes for building consent process to run its course.
Unlike for BCAs where mandatory training and assessment is regulated, there is minimal investment
in training and development in the wider sector that has resulted in a lot of unqualified staff that
are not supervised due to capacity constraints when completing works.
Please see our introductory comments.
The recent civil contractors survey 24 paints a picture of an extremely stretched sector and highlights
skills and worker shortages as a key issue in its findings, alongside supply chain issues, fluctuating
costs and inflation.
We note delays to the implementation of H1/AS1 - energy efficiency of housing - timing because it
is hard for industry.
What are the most significant impacts of sector workforce capability and capacity constraints on the
performance of the building consent system? Please explain your views.
As above.
14. How could the impacts of capacity and capability constraints be mitigated?

84% of its survey participants say skills shortage is a challenge to industry growth
https://civilcontractors.co.nz/filescust/CMS/Documents/CCNZ%20Teletrac%20Navman%20Construction%20In
dustry%20Survey%20Report%202022_final.pdf
24
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Section 3: Issues with the current system
Issue 3: System agility
We are aware that immigration settings are being looked at.
Ultimately there needs to be long term investment in training, for example:
•
•

Invest in a nationwide training scheme with a framework for achieving a regulation 18
qualification for all industry participants
Look to achieve consistency across NZ for an apprenticeship programme with appropriate
supervision until competency is proven.

15. Are there any barriers to a more efficient use of technical expertise across the system?
☒ Yes

☐ No

☐ Not sure

Please tell us what these barriers might be.
•

There are capacity constraints and concerns about liability are reducing the willingness of
technical experts such as engineers to peer review designs on behalf of BCAs.

•

We encourage MBIE to be more of a proactive partner and engage with BCAs in a collaborative
manner to jointly use the technical expertise that exists within the system.

•

BCA revenue should support training and upskilling of staff – ie the fees and charges should be
set to cover costs.

16. Do you agree that the consent system is not sufficiently agile for the way in which we design, procure and
build today and in the future?
Strongly disagree

Disagree

Neither agree or
disagree

Agree

Strongly agree

☐

☐

☒

☐

☐
Please explain your views.

There is an inherent tension between a performance-based system, with its emphasis on enabling
innovation and the commensurate burden this places on the competence of practitioners and
certifiers to assess complex designs and ensure that the inter-related components work together
and the building industry to implement them, and the certainty found in more prescriptive systems.
Auckland using [master independent process], this enables one application for all and the issuing of
individual CCCs.
The current system is not set up to deliver for design and build projects. BCAs require everything in
the application before the work starts on site, this is just not how these projects work, causing
variations and amendments to be submitted and increasing the workload for both BCA and LBPs.
Staged consenting is available, but its use may be limited by financial constraints (e.g., lending)
rather the system itself.
The statutory timeframe for BCA assessment of building consents is not realistic for complex
buildings. Timeframes should reflect the complexity of the build, risk and issues should be
considered.
Timely advice from MBIE on the interpretation of legislation or regulations and proactive
engagement with BCAs and industry is needed.
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Section 3: Issues with the current system
Issue 3: System agility

Compliance schedules are not agile at all.
Risk based consenting is available under the Act. However, use of the legislation to remove “low
risk” work, methods and products, is in its early stages. It is too soon to assess the success of newly
introduced initiatives such as the approach to modular construction however greater focus and
resourcing by MBIE on low risk activity, standardised design, and alternative solutions could
enhance agility within the system.
The efficiency of Multi-proof and CodeMark should investigated to ensure they are achieving their
objectives e.g. cost effective, speed etc.
Councils are using and trialling different approaches to inspections, including the use of technology
to support remote inspections. The expectation is that this area will continue to evolve under the
current system.
If you agree, how does rigidity in the building consent system impact consenting outcomes and productivity in
the building sector?
See above.
17. What changes would you suggest to the building consent system to make it more agile?
Changes to the accreditation system, staged consenting with conditions, timeframes that match the
complexity of the work, efficient pathways for alternative solutions to become acceptable solutions
etc, as outlined above.
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18. Does the current building consent process constrain or limit the use of traditional Māori methods of
construction?
☐ Yes

☐ Somewhat

☐ No

☒ Not sure

Please explain your views.
Potentially where a traditional method is not covered by an acceptable solution or alternative
solution.
19. Does the current building consent process add constraints to the development of Māori-owned land that
other landowners don’t face?
☐ Yes

☐ Somewhat

☐ No

☒ Not sure

Please explain your views.
Constraints outside of the consenting process may pose more of a barrier to development, for
example constraints on lending for multiply owned land, gaining landowner consent, evidence of a
right to build, Māori land Court processes, district planning requirements, funding timeframes and
constraints etc. Many councils have toolkits for papakāinga development that assist people to
navigate the processes.
Marae may be used infrequently for noho (overnight stays) and aspects of the Code may be difficult
to apply to these infrequent situations and the risk associated with it.
20. What Māori perspective or set of values do building consent authorities need to take into account when
considering and processing consent applications for iwi/hapū/Māori-led building and construction projects?

21. What can be done to improve monitoring of the building consent system?
Better use of quantitative data and information alongside qualitative data and information to
understand system performance. This should include data and information about all participants
and how well all roles and responsibilities are delivering the desired outcomes.
For example, there should be an increased focus on the capability of system participants e.g.,
effectiveness of occupational regulation, skills and qualifications of licensed building practitioners.
The focus of BCA audits should evolve from process audits to quality decision making and risk
management. There should be better utilisation of the data and information that BCAs collect (e.g.
RFIs, inspection failures) and oversight of the complaints process.
MBIE should provide clear information about what they need to perform their role.
A focus on outcomes and customer satisfaction is recommended.
MBIE should review the warranty system, own more standards, develop more and keep them up to
date. Sections 71-74 of the Act should be updated and kept relevant.
22. What information or data relating to the consenting system performance would you find useful?
From a local authority perspective BCAs and councils collect information and data that is useful to
them and that which must be reported to other bodies.
Standard reports on the 6 consent categories around current workloads.
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When it comes to the whole system, analysis of RFIs (and relevant clauses) to identify areas for
further education, training, guidance, templates, or development of acceptable solutions etc. would
be useful, especially to MBIE.
Failure information for inspections is more difficult. However, a record of the number of pass/fails
and reasons for failure would be useful for training purposes and for confidence and trust in the
system, particularly if it could be efficiently gathered. Generic codes might be possible e.g. noncompliance with Code, poor work, not to plan, administrative issues (e.g. LBP not present, plans not
on site etc).
Some quantification of the materiality of the of the non-compliance would be useful to MBIE and
BCAs (and industry and training establishments) to improve the performance of the system.
Determination numbers, timeframes and outcomes could provide useful information about where
training is needed and where clarification or legislative change is required.
23. Are you aware of any barriers to collecting and sharing information across the sector?
☒ Yes

☐ No

☐ Not sure

Please explain your views.
Potential barriers include:
• Data standards.
• Scope and detail of data and information collection.
• Absence to date of a co-ordinated effort between government and BCAs to standardise
collection.
• Lack of emphasis on or demonstration of the benefits of the collection relative to the costs
of collection etc.
• Information or data doesn’t exist in current systems or in a format that is easily retrievable.
24. Are you aware of additional data and information sources that we could be using to inform our
understanding of the system performance?
☒ Yes

☐ No

Please explain your views.
As above (Q22) MBIE and the sector should look to make the most of council systems – e.g. RFIs –
to gain an understanding of the performance of the system.
25. Is there anything else MBIE could do to better meet its system oversight and stewardship responsibilities?
•
•
•
•
•
•

Dissemination of updates.
Improve the timeliness of providing determinations and dissemination of their outcomes.
Education for the industry.
Co-investment by MBIE in the capture and reporting of data and information that assists it to
perform its stewardship role should be explored.
Collaborative fora for solving joint issues.
Clearly explain its view of its responsibilities.

26. Building consent processing is devolved and carried out by individual territorial authorities under the
current system. How does this structure affect the consenting performance and building outcomes?
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The structure provides for capacity at the local level (although in many councils this is currently
stretched by unprecedented levels of market demand) through experienced building inspectors and
consenting staff employed by local authorities.
The rationale for the delegation of consenting of dams as a regional responsibility is not clear, given
the high level of technical expertise required. However, the current arrangements (using transfers
to Waikato and Environment Canterbury) achieve a level of “centralisation” to achieve the level of
technical competence required.
The skills required to understand construction methods in residential buildings are widely held
within the current system. More technically challenging buildings and practices require specialist
skills, which can be resourced within larger councils where those builds occur more frequently, and
which can be contracted in where required.
Local presence enables a timely and relevant (due to knowledge of local conditions etc) response to
pre-application discussions, applications and inspection services. That said the current volume of
construction work, the quality of applications and building work all affect consenting (including
inspection) performance. With sufficient investment in training and skills the capacity gap should
not however be long term issue.
BCA clusters and contracting arrangements (such as those present in the Waikato Building Cluster
with specialist building consent consultants to work across the territorial authorities) enable
specialist skills to be allocated.
The current market conditions do however create competition for skilled professionals and liability
issues are affecting the ability of councils to obtain specialist external peer reviews.
Over 90% of BCAs now have electronic consenting systems to manage the processing of
applications and while there are different systems in use, the entrance of Objective into the market
creates an opportunity for consolidation of some products and one view and a single process
across participating councils.
Further work could be done to establish a single portal however the market is already moving this
way and the costs of this or a single IT solution versus the expected gain needs to be carefully
considered. For example, the information technology costs for the development of a mutual portal
between KO and Auckland Council has been significant (hundreds of thousands of dollars).
There is room however for further standardisation of forms and processes, fit for a digital age,
to reduce any (real or perceived) variability. Standardisation may however mean that current forms
and processes are not as helpful to less experienced or skilled building practitioners.
We recommend further work is done by MBIE with the sector to support quality building consent
applications by clearly articulating what constitutes a complete application across the range
building work to reduce the need for RFIs.
While economies of scale are often cited (for example in the 2010 review 25) as a reason to
consolidate BCA functions, particularly consent processing:
• technical expertise from central government and building clusters can be used to assist local
government with implementation of regulation
Department of Housing and Building, Cost-effective quality: next generation building control in New Zealand
Building Act Review discussion document, February 2010

25
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•

•
•

local administration enables local authorities to gain economies of scope for example with
resource management, liquor licensing and food related consenting and other functions under
the Building Act such as for building warrant of fitness work, earthquake strengthening,
complaints, compliance and enforcement. If regulatory functions are shifted, capability goes as
well and may result in a loss of critical mass within individual authorities and thus the capacity
to undertake remaining regulatory functions at the local government level
local authorities are also the holder of land records and have the best information on any links
between buildings and district (and regional) plans
local knowledge promotes risk-based decision making and when coupled with formal processes
such as risk based qualified partner “recognition” efficiency is enhanced.

We would support consolidation of functions if the benefits outweighed the risks and costs (as
indicated earlier in our submission).
27. What aspects of the current consenting system structure work well?
Overall, the system is routinely found to be achieving its objective of ensuring the delivery of safe,
durable and healthy buildings. 26
Quality applications and quality work progress through the system efficiently and achieve the
desired building outcomes.
Pre-application meetings provide an opportunity to understand all the likely requirements (building
and beyond) and enable applicants and BCAs to formulate a forward schedule.
Local knowledge contributes to risk based and efficient consenting (as described above, and across
regulatory systems).
BCA are collaborating and sharing resources 27 (where capacity allows).
Accreditation of BCAs and qualifications for BCOs provides a level of confidence in the decision
making of the BCA and its Building Officers.
28. What aspects of the current consenting system structure do not work well?
The complexities, risks and solutions for multi-storey units are not well understood within the
building industry (e.g. fire, external moisture) and acceptable solutions catering for specific building
elements do not adequately address overall performance in a multi-storey context. Design
elements such as recessed balconies, which enhance the quality of living environment, are a case in
point. We note that councils (such as Auckland) have worked with the industry to find pragmatic
solutions.
Delays in determinations, decisions, advice and information from MBIE.
BCA accreditation process focuses to heavily on process and not quality of decisions. Costs are
increasing.
The apportionment of risk, responsibility, accountability and liability is out of balance with the
amount of control individual parties have.

26
27

Evaluation of the Building Consent System (mbie.govt.nz)
Building Consent Authority Accreditation Report: July 2019 - June 2021
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MBIE’s interpretation of “Territorial Authority” for the purposes of establishing a new BCA between
councils has limited voluntary consolidation (by rejecting proposals to form a Council Controlled
Organisation) – Wairarapa example.
Confusion over what is a BCA and what is a TA function and how the two connect.
Compliance Schedules and IQPs.
29. How does the current devolved consenting system structure impact consent applicants and building
owners?
On the positive side, they are able to engage locally, utilise local knowledge held by the consenting
authority and staff, and check other regulatory requirements that might relate to the development
(e.g. food, liquor, resource consents).
Different technology and operating models do create inconsistencies for those operating across
multiple districts.
There is the potential for inconsistent decisions, although the specifics of the site and wider
environment will impact on whether these inconsistencies are a problem or are to be expected.
30. What improvements or changes are required to the current consenting system structure to reduce
fragmentation in implementation and deliver better consenting outcomes?
Use of standardised forms and processes would enable standardised technology across any
structure.
Access to and use of Government expertise, a national quality management system and the use of
centres of excellence for particular building typologies, complex buildings etc could be investigated.
31. Is there any duplication or overlap between the building consent and resource consent processes, or any
other legislation?
☒ Yes

☐ No

☐ Not sure

Please explain your views, including any impacts.
There is overlap between resource management controls and building controls for:
•
•
•
•
•
•

•
•

NPS UD (and MDRS) – and height, boundary, Code compliance (e.g. fire, balconies and
boundary treatment) and achieving quality, liveable buildings and neighbourhoods
natural hazards and climate change
‘sustainable homes and buildings’ such as insulation, energy efficiency and also built-in facilities
for smart homes, electric vehicle charging etc
potable water and water availability in catchments
potable water and ‘community drinking water’ standards and sources (e.g. NES-DW and
Taumata Arowai standards)
sanitary services c.f. discharge permits for non-reticulated wastewater systems (both individual
on-site systems and decentralised body-corporate ones and/or those vested in local authority
or future water services entities
inert building materials (e.g. roofing) for stormwater runoff and contaminants (esp. zinc) into
waterways
bylaws (e.g. signage) over and above what District Plans might say about signs.
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Note there are an increasing number of National Environmental Standards / section 360
Regulations that trigger resource consenting too.
Hazards are defined differently under the Building Act and RMA. This causes issues, for example
with liquefaction.
Building work cannot be commenced under a building consent until any required resource consent
is obtained and subdivision of land for a cross lease or unit title cannot be completed unless the
territorial authority is satisfied any existing building complies with the Building Code. In recent
research that Co-Lab conducted indicated that approx. 20% of building consents submitted in the
Waikato region also required a resource consent, adding up to 130 (average) days to the project.
This adds pressure and stress to all participants of the system.
Changes of use can also trigger the need for resource consents as well as consent under the
Building Act (for things such as fire risk, sanitary fixtures and kitchen, plumbing etc). There may be
specific liquor, food and fire safety requirements associated with actual building use.
For well planned developments the impacts of different regimes should be minimal. However, there
is a lag in the industry being engaged in changes and critical compliance issues.
32. How could the relationship between the building consent and resource management systems be
improved?
Wider use of PIMs.
Align definitions and treatment of natural hazards.
Investigate whether section 37 certificates are useful.
The review of the resource management system is currently occurring. Reform objectives include
increasing certainty and the range of permitted activities in plans and enabling development within
limits. The reforms will also address climate change and infrastructure planning and requirements.
33. Do you have any other comments?
A performance-based system requires a strong focus on responsibility and accountability. Despite
liability being out of scope, if risk, responsibility and accountability are to be shared responsibilities,
then liability must be part of the equation.
We note Vero insurance’s 2018 submission 28
One of the factors (although not the only factor) in the substantial withdrawal of leaky
building insurance cover was that defendants could, in an unpredictable way, find themselves
legally responsible for a substantial share of a large loss that bore no resemblance to their
actual culpability. The joint and several liability rule, combined with the courts’ decisions
expanding the scope of a council’s duty of care, has made ratepayers the underwriters of
building code compliance in New Zealand. This has stunted the development of a mature
market for direct building defects insurance. Purchasers do not need to insist on developers
and builders standing behind projects, either directly or through insurance. This indirectly
lessens incentives on developers and builders to build properly in the first place.
Our submission favours the use of caps on liability (if liability remains based on the doctrine of joint
and several liability) to support and incentivise the building industry to get it right first time. Having
specifically ruled out revisiting the liability regime, the review has removed a key lever for ensuring
building is done right, first time.

2018: Vero submission to MBIE on Insurance Contract Law review (see page 12 for comments on building
risk and liability) https://www.mbie.govt.nz/dmsdocument/5269-vero-submission-insurance-contract-lawreview-pdf
28
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We trust that the issue of liability will be revisited if the review concludes that appropriate
accountability cannot be achieved through tweaks and changes to the building consent system.
In addition, as the system moves to a more technologically enabled one, for example with wider use
of BIM models and digital checking of compliance with the Building Code, or one with more selfcertification, quality assurance, verification and liability will need to be clarified and delineated
between all those involved.
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